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D. Construction to Determine Operative Effect 
2. As Self-Executing or Not Self-Executing 
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A constitutional provision is self-executing if no legislation is necessary to give effect to it and if there is nothing to be done 


by the legislature to put it in operation unless a contrary intent is clearly shown. A court can determine that a constitutional 
provision was intended to have immediate effect, and thus is self-executing, when the provision is both judicially definable 


and enforceable, even though its express language may be stated in relatively general terms. For instance, a constitutional 


provision is self-executing if it provides sufficient direction by which the right at issue might be protected. To be self-executing, 
a constitutional provision should do more than express only general principles; it may describe the right in detail, including the 


means for its enjoyment and protection. Thus, usually no legislation is required to effectuate a constitutional provision that is 


prohibitory in its language. However, the mere fact that a constitutional provision is prohibitory is not enough to demonstrate 
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it is self-executing, as required for a private right to sue for damages. Conversely, the failure of the legislature to act cannot 


take away a right constitutionally granted. 


A constitutional provision addressed to the legislature is nonself-executing. Likewise, a constitutional provision is not self- 
executing if it merely states a general principle without establishing any basis on which that principle may be enforced. For 


instance, the protections of the Fifth Amendment are generally not self-executing. 


It is a well-established rule that constitutional provisions contemplating and requiring legislation to enforce them are not self- 
executing and remain inoperative except as implemented by appropriate legislation which carries out the general spirit and 


purpose of the provisions. A constitutional provision which assumes the existence of certain machinery to carry it out is not 
self-executing where the machinery previously provided by the legislature is not geared to the carrying out of the particular 


constitutional mandate. Even if a constitutional provision contains a mandatory requirement that the legislature adopt a 


particular provision, there is no remedy if the legislature fails to obey such constitutional mandate. However, the command 
of a constitutional provision which is not self-executing remains in force, even though it is for the legislature to choose the time 


and form for carrying out the command. 


A constitutional provision may be self-executing in one part and not self-executing in another part. 


It has been said that a court's ability to award damages for violation of a self-executing constitutional provision rests on the 


common law. Courts may give effect to a constitutional provision without implementing legislation, as required for a private 
right to sue for damages, if the framers intended the provision to have immediate effect and if no ancillary legislation is necessary 


to the enjoyment of a right given, or the enforcement of a duty imposed. When inquiring into whether a constitutional provision 
is self-executing, as required for a private right to sue for damages, courts ask whether the framers intended the provision to 
have immediate effect without implementing legislation or whether instead its terms would be understood as a general principle 


or line of policy requiring a legislative act to put it into effect. However, a determination that a state constitutional provision 


is self-executing does not necessarily mean that monetary damages are the proper remedy for a violation. 


Observation: 


The fact that a self-executing constitutional provision is operative without the need for supplemental legislation means that the 


provision is enforceable in a common-law action. On the other hand, a challenge to a constitutional provision that is not self- 


executing fails to present a justiciable issue because the provision does not create a privately enforceable right. 
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Ordinarily, a self-executing constitutional provision does not contain a directive to the legislature for further 
action. & 

t , cert. 
denied, 


As to tests to determine whether provision is self-executing, see §§ to 


(overruled in part on other grounds by, 
). 


The fact that a constitutional provision is self-executing does not necessarily mean that monetary damages 
are proper remedies for its violation. » 24 (1995 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 





